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House Bill 818 (AS PASSED HOUSE AND SENATE)
By: Representatives Shaw of the 176", Nimmer of the 178", Fleming of the 121%, England
of the 116", Bryant of the 162", and others

A BILL TO BE ENTITLED
AN ACT

To amend Chapter 9 of Title 34 of the Official Code of Georgia Annotated, relating to
workers' compensation, so as to change certain provisions relating to workers' compensation
insurance, awards, benefits, and administration; to provide that administrative law judges are
subject to the Georgia Code of Judicial Conduct; to change provisions related to an
employer's duties to provide the State Board of Workers' Compensation with certain
information; to increase the compensation benefits for total disability and temporary partial
disability; to increase the total compensation payable to a surviving spouse as a sole
dependent at the time of death and where there are no other dependents; to change certain
provisions related to the purpose, definitions, participants, liabilities, and the board of
trustees of the Self-Insurers Guaranty Trust Fund; to provide for related matters; to repeal

conflicting laws; and for other purposes.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

SECTION 1.
Chapter 9 of Title 34 of the Official Code of Georgia Annotated, relating to workers'
compensation, isamended by revising subsection (c) of Code Section 34-9-47, relating to the
trial division and appellate division created within the State Board of Workers'
Compensation, composition, and sessions, as follows:
“(c) The trial division shall be composed of administrative law judges appointed by the
board who shall serve as hearing officers and exercise judicial functions in implementing

this chapter. Admintstrativetawjudges An administrative law judge shall have the power
to subpoena witnesses and administer oaths and may take testimony in those cases brought

before the board. An administrative law judge hearing a case shall make an award, subject

to review and appeal as provided in this chapter. An administrative law judge shall be

subject to the Georgia Code of Judicial Conduct.”

H. B. 818
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SECTION 2.

Said chapter is further amended by revising subsection (a) of Code Section 34-9-121, relating
to duty of employer to insure in licensed company or association or to deposit security,
indemnity, or bond as self-insurer, application to out-of-state employers, and membership
in mutual insurance company, as follows:
“(a) Unless otherwise ordered or permitted by the board, every employer subject to the
provisions of this chapter relative to the payment of compensation shall secure and
maintain full insurance against such employer's liability for payment of compensation
under this article, such insurance to be secured from some person, corporation, association,
or organization licensed by law to transact the business of workers' compensation insurance
in this state or from some mutual insurance association formed by a group of employers

so licensed; or such employer shall furrish provide the board with sufficient information

for the board to make an adequate assessment of the employer's workers' compensation

exposure and liabilities and shall further provide evidence satisfactory preof to the board

of such employer's financial ability to pay the compensation directly in the amount and
manner and when due, as provided for in this chapter. In the latter case, the board may, in
its discretion, require the deposit of acceptable security, indemnity, or bond to secure the
payment of compensation liabilities as they are incurred; provided, however, that it shall
be satisfactory proof of the employer's financial ability to pay the compensation directly
in the amount and manner when due, as provided for in this chapter, and the equivalent of
acceptable security, indemnity, or bond to secure the payment of compensation liabilities
as they are incurred, if the employer shall show the board that such employer is a member
of a mutual insurance company duly licensed to do business in this state by the
Commissioner of Insurance, as provided by the laws of this state, or of an association or
group of employers so licensed and as such is exchanging contracts of insurance with the
employers of this and other states through a medium specified and located in their
agreements with each other, but this proviso shall in no way restrict or qualify the right of
self-insurance as authorized in this Code section. Nothing in this Code section shall be
construed to require an employer to place such employer's entire insurance in a single

insurance carrier.”

SECTION 3.
Said chapter is further amended by revising Code Section 34-9-261, relating to compensation
for total disability, as follows:
"34-9-261.
While the disability to work resulting from an injury is temporarily total, the employer shall

pay or cause to be paid to the employee a weekly benefit equal to two-thirds of the

H. B. 818
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employee's average weekly wage but not more than $556-60 $575.00 per week nor less
than $50.00 per week, except that when the weekly wage is below $50.00, the employer
shall pay a weekly benefit equal to the average weekly wage. The weekly benefit under
this Code section shall be payable for a maximum period of 400 weeks from the date of
injury; provided, however, that in the event of a catastrophic injury as defined in
subsection (g) of Code Section 34-9-200.1, the weekly benefit under this Code section shall
be paid until such time as the employee undergoes a change in condition for the better as

provided in paragraph (1) of subsection (a) of Code Section 34-9-104.”

SECTION 4.
Said chapter is further amended by revising Code Section 34-9-262, relating to compensation
for temporary partial disability, as follows:
"34-9-262.
Except as otherwise provided in Code Section 34-9-263, where the disability to work
resulting from the injury is partial in character but temporary in quality, the employer shall
pay or cause to be paid to the employee a weekly benefit equal to two-thirds of the
difference between the average weekly wage before the injury and the average weekly
wage the employee is able to earn thereafter but not more than $36766 $383.00 per week
for a period not exceeding 350 weeks from the date of injury.”

SECTION 5.

Said chapter is further amended by revising subsection (d) of Code Section 34-9-265, relating
to compensation for death resulting from injury and other causes, penalty for death from
injury proximately caused by intentional act of employer, and payment of death benefits
where no dependents found, as follows:

"(d) The total compensation payable under this Code section to a surviving spouse as a sole

dependent at the time of death and where there is no other dependent for one year or less

after the death of the employee shall in no case exceed $226,0666-66 $230,000.00.”

SECTION 6.
Said chapter is further amended by revising Code Section 34-9-380, relating to the purpose
of Article 10 of Title 34, as follows:
"34-9-380.
It is the purpose of this article through the establishment of a guaranty trust fund to provide
for the continuation of workers' compensation benefits due and unpaid, excluding penalties,

fines, and attorneys' fees assessed against a participant, when a—set-instredemployer
becomes-insotvent such participant becomes an insolvent self-insurer.”

H. B. 818
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95 SECTION 7.
96 Said chapter is further amended by revising Code Section 34-9-381, relating to definitions
97 relative to the Self-Insurers Guaranty Trust Fund, as follows:
98  "34-9-381.
99 As used in this article, the term:
100 (1) 'Applicant' means an employee entitled to workers' compensation benefits.

101 (2) 'Board' means the State Board of Workers' Compensation.

102 (3) 'Board of trustees' means the board of trustees of the fund.
103 (4) 'Company' means a corporation, association, partnership, proprietorship, firm, or
104 other form of business organization.

105 4)(5) 'Fund' means the Self-insurers Guaranty Trust Fund established by this article.

106 £5)(6) 'Insolvent self-insurer' means a self-insurer:

107 (A) aself-tnsurer-who Who files for relief under the federal Bankruptcy Actg;

108 (B) seH-tnstreragatnst Against whom involuntary bankruptcy proceedings are filed;
109 a;

110 (C) self-insurer-for For whom a receiver is appointed in a federal or state court of this
111 state or any other jurisdiction;-er-a-seH-tastrerwho;

112 (D) Who is in default on workers' compensation obligations; or

113 (E) Who is determined by the board to be in defatttof+ts noncompliance with workers'
114 compensation obligations or requirements aceerding-te under the laws of this state and
115 the rules and regulations ¢

116 board.

117 6)(7) 'Participant’ means a self-insurer who is a member of the fund ane-exctustve-of
118 those-entities-describean-Articte S-of thischapter.

119 H(8) 'Self-insurer' means a private employer, including any hospital authority created
120 pursuant to the provisions of Article 4 of Chapter 7 of Title 31, the 'Hospital Authorities
121 Law," that has been authorized to self-insure its payment of workers' compensation
122 benefits pursuant to this chapterexceptany. The term 'self-insurer' shall not mean or

123 include any of the following:

124 (A) Any governmental seHf-instrer-or-other employer authorized by the board to
125 self-insure;

126 (B) Any employer who elects to group self-insure pursuant to Code Section 34-9-152;
127 captive;

128 (C) Captive insurers as provided for in Chapter 41 of Title 33;eremployets;

129 (D) Any employer who, pursuant to any reciprocal agreements or contracts of
130 indemnity executed prior to March 8, 1960, created funds for the purpose of satisfying
131 the obligations of self-insured employers under this chapter; or

H. B. 818
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(E) Any individual or company who:

(i) Enters into a contract or agreement with an employer under which the employer

outsources its workers' compensation risks, responsibilities, obligations, or liabilities

to such individual or company; and

(ii) Pursuant to such contract or agreement, is required to provide workers'

compensation benefits to an injured employee even though no common-law

master-servant relationship or contract of employment exists between the injured

employee and the individual or company providing the benefits.

8)(9) 'Trustee' means a member of the Self-insurers Guaranty Trust Fund board of

trustees.”

SECTION 8.

Said chapter is further amended by revising Code Section 34-9-382, relating to establishment
of Self-insurers Guaranty Trust Fund, use of fund, and application to be accepted in fund, as

follows:

"34-9-382.

(a) Thereisestablished a Self-insurers Guaranty Trust Fund for the sole purpose of making
payments in accordance with this article. The fund shall be administered by an
administrator appointed by the chairperson of the board of trustees with the approval of the
board of trustees. All moneys in the fund shall be held in trust and shall not be money or
property of the state or the participants and shall be exempt from levy, attachment,
garnishment, or civil judgment for any claim or cause of action other than for not making
payments in accordance with this article. Fhe-boart-oftrustees—shal-be-atthorizedto

governmentbacked-sectrities The fund assets shall be invested only in obligations issued

or quaranteed by the United States government.

(b) All returns on investments shall be retained by the fund. The funds of the Self-insurers
Guaranty Trust Fund shall be for the purposes of compensating employees or their
dependents who are eligible to receive workers' compensation benefits from their
employers pursuant to the provisions of this chapter when, pursuant to this Code section,
the board has determined that compensation benefits due are unpaid or interrupted due to
the insolvency or default of a participant. Moneys in the fund may be used to compensate
an employee or his or her dependents for any type of injury or occupational disease or
death, including medical or rehabilitation expenses which are compensable under this
chapter against a participant, and all claims for related administrative fees, operating costs

of the fund, attorneys' fees incurred by the board of trustees or at its direction, and other

H. B. 818
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167 costs reasonably incurred by the board of trustees. Payment from the Self-insurers
168 Guaranty Trust Fund shall be made in accordance with this chapter.

169 (c) As a condition of self-insurance, all private employers, except any-goveramentat
170 : ) e » :
171
172
173 ' AES e S€ sattsty
174  empleyersunderthischapter,must those precluded fro

175 to subsection (d) of this Code section, shall make application to and be accepted in the

m membership in the fund pursuant

176 Self-insurers Guaranty Trust Fund.
177 (d) Membership in the fund shall not be permitted for any of the following:

178 (1) Any governmental employer authorized by the board to self-insure;

179 (2) _Any employer who elects to group self-insure pursuant to Code Section 34-9-152;
180 (3) Captive insurers as provided for in Chapter 41 of Title 33;

181 (4) Any employer who, pursuant to any reciprocal agreements or contracts of indemnity
182 executed prior to March 8, 1960, created funds for the purpose of satisfying the
183 obligations of self-insured employers under this chapter; or

184 (5) Any individual or company who:

185 (A) Enters into a contract or agreement with an employer under which the employer
186 outsources its workers' compensation risks, responsibilities, obligations, or liabilities
187 to such individual or company; and

188 (B) Pursuant to such contract or agreement, is required to provide workers'
189 compensation benefits to an injured employee even though no common-law
190 master-servant relationship or contract of employment exists between the injured
191 employee and the individual or company providing the benefits.”

192 SECTION 9.

193  Said chapter is further amended by revising paragraph (2) of Code Section 34-9-384, relating

194  to general powers of board of trustees, as follows:

195 "(2)(A) The board of trustees shall meet not less than quarterly and shall meet at other
196 times upon the call of the chairperson, issued to the trustees in writing not less than 48
197 hours prior to the day and hour of the meeting, or upon a request for a meeting
198 presented in writing to the chairperson not less than 72 hours prior to the proposed day
199 and hour of the meeting and signed by at least a majority of the trustees, whereupon the
200 chairperson shall provide notice issued in writing to the trustees not less than 48 hours
201 prior to the meeting and shall convene the meeting at the time and place stated in the
202 requests.
H. B. 818
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(B) Any trustee may participate in a meeting of the board of trustees by telephone

conference or similar communications technology which allows all individuals

participating in the meeting to hear and speak with each other. Participation in a

meeting pursuant to this subparagraph shall constitute presence in person at such

meeting.”

SECTION 10.

Said chapter is further amended by revising Code Section 34-9-385, relating to bankruptcy

of participants, as follows:

"34-9-385.

(@) Any participant who files for relief under the federal Bankruptcy Act or against whom
bankruptcy proceedings are filed or for whom a receiver is appointed shall file written
notice of such fact with the board and the board of trustees within 30 days of the
occurrence of such event.

(b) Any persort individual who files an application for adjustment of a claim against a

participant who is tdefa

appotntee-must or becomes an insolvent self-insurer shall file a written notice of such fact

participant's status with the board and the board of trustees within 30 days of such petsef's

individual having knowledge of the event participant becoming an insolvent self-insurer.

(c) Upon receipt of any notice as provided in subsection (a) or (b) of this Code section, the

board shall determine whether the participant is an insolvent ertr-defatlt-acecordingto
rroceddres-established-by-the-board-oftrustees-ant-approved-by-the-board self-insurer.

Such determination shall be made within a reasonable time after the date the board and
board of trustees receive notification as provided in subsection (a) or (b) of this Code
section.

(d) When a participant is determined to be tr-defatttor an insolvent self-insurer, the board
of trustees is empowered to and shall assume on behalf of the participant its outstanding
workers' compensation obligations excluding penalties, fines, and claimant's attorneys' fees
assessed against the participant pursuant to subsection (b) of Code Section 34-9-108 and
shall take all steps necessary to collect, recover, and enforce all outstanding security,
indemnity, insurance, or bonds furnished by such participant guaranteeing the payment of
compensation provided in this chapter for the purpose of paying outstanding and
continuing obligations of the participant. The board of trustees shall convert and deposit

into the-fure a separate account established within the fund such security and any amounts

received under agreements of surety, guaranty, insurance, or otherwise on behalf of the

participant. Any amounts remaining from such security, indemnity, insurance, bonds,

H. B. 818
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239 guaranties, and sureties, following payment of all compensation costs and related
240 administrative expenses and fees of the board of trustees including attorneys' fees, and
241  following collection of all amounts assessed and received pursuant to subsections (a) and
242 (d) of Code Section 34-9-121 and any applicable rule of the board may be refunded by the
243 fund as directed by the board of trustees, subject to the approval of the board, to the
244 appropriate party one year from the date of final payment and closure of all claims,
245  provided no outstanding self-insured liabilities remain against the fund and the all
246 applicable stattte statutes of Hmitattonsthas limitation have run.

247 (e) The fundshall be a party in interest in all proceedings involving workers' compensation

248 claims against a participant whose workers' compensation obligations are to be paid or
249  assumed by the fund and shall be subrogated to the rights of the participant. In such
250 proceedings the fund shall assume and may exercise all rights and defenses of the
251 participant, including, but not limited to:

252 (1) The right to appear, defend, and appeal claims;

253 (2) Therightto receive notice of, investigate, adjust, compromise, settle, and pay claims;
254 and
255 (3) The right to investigate, handle, and controvert claims.

256 (F) Inany proceeding in bankruptcy in which the payment of benefits has been stayed, the
257 board of trustees, through a designated representative, may appear and move to lift the stay
258  so that the orderly administration of claims can proceed. The fund shall be subrogated to
259 the rights and claims of any claimant against a participant to the extent of the payments
260 made by the fund to the claimant and may pursue recovery against the participant to the
261 extent of the claims paid or to be paid.

262 (g) The board of trustees shall notify all employees who have pending claims against a
263 participant for workers' compensation benefits which are subject to the provisions of this
264 article of the name, address, and telephone number of the party administering and
265 defending their claim.

266 (h) The board may, in its discretion, direct that the Self-insurers Guaranty Trust Fund
267 honor and pay, in whole or in part, the contractual fee arrangement between an attorney and
268 a claimant pursuant to subsection (a) of Code Section 34-9-108, provided that application
269 to honor the fee arrangement is made after notice pursuant to subsection (g) of this Code
270  section and subject to consideration of objections by any party.

271 (1) No provision of this Code section shall impair any claims in the insolvent self-insurer's
272 bankruptcy by the board of trustees, any employee, or any provider of services related to
273  the insolvent self-insurer's workers' compensation obligations, to the extent those claims
274 remain unpaid, including but not limited to medical providers or attorneys representing

275 either the insolvent self-insurer or claimants.”

H. B. 818
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SECTION 11.

Said chapter is further amended by revising Code Section 34-9-386, relating to assessment
of participants, liability of fund and participants for claims, and revocation of participant's
authority to be self-insured, as follows:
"34-9-386.
(a)(1) The board of trustees shall, commencing January 1, 1991, assess each participant
in accordance with paragraph (2) of this subsection. Upon reaching a funded level of $16
$15 million net of all liabilities, all annual assessments against participants who have paid
at least three prior assessments shall cease except as specifically provided in
paragraph (4) of this subsection.
(2) Assessment for each new participant in the first calendar year of participation shall
be $8,000.00. Thereafter, assessments shall be in accordance with paragraphs (3) and (4)
of this subsection.
(3) After the first calendar year of participation, the annual assessment of each
participant shall be made on the basis of a percentage of the total of indemnity and
medical benefits paid by, or on behalf of, the participant during the previous calendar
year. Except as provided in paragraph (2) of this subsection for the first calendar year
of participation and paragraph (4) of this subsection, a participant will be assessed 1.5
percent of the medical and indemnity benefits paid by that participant during the previous
calendar year or $2,000.00, whichever is greater. The maximum amount of annual
assessments under this paragraph, not including those special assessments provided for
in paragraph (4) of this subsection, in any calendar year against a participant shall be
$8,000.00.
(4) If the fund is reduced to an amount below $5 million net of all liabilities as the result
of the payment of claims, the administration of claims, or the costs of administration of
the fund, the board of trustees may levy a special assessment against participants upon
approval by the board, according to the same procedure for assessment set forth in
paragraph (3) of this subsection, in an amount sufficient to increase the funded level to
$5 million net of all liabilities; provided, however, that such special assessment in any
calendar year against any one participant shall not exceed $8,000.00.
(5) Funds obtained by such assessments shall be used only for the purposes set forth in
this article and shall be deposited upon receipt by the board of trustees into the fund. If

payment of any assessment, penalty, or fine made under this article is not made within

30 days of the sending of the notice to the participant, the board of trustees is authorized
to do any or all of the following:

(A) Levy fines or penalties;

H. B. 818
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(B) Proceed in court for judgment against the participant, including the amount of the
assessment, fines, penalties, the costs of suit, interest, and reasonable attorneys' fees;
(C) Proceed directly against the security pledged by the participant for the collection
of same; or
(D) Seek revocation of the participant's thstred self-insured status.
(b)(1) The fund shall be liable for claims arising out of injuries occurring after
January 1, 1991; provided, however, that no claim may be asserted against the fund until
the funding level has reached $1.5 million.
(2) All active participants shall be required to maintain surety bonds or the board of
trustees may, in its discretion, accept any an irrevocable letter of credit er—-ether
aceeptable-formsofseeurity in the amount of no less than $250,000.00. In addition, each
active participant shall be required to purchase excess insurance for statutory limits with
a self-insured retention specified by the board, and the excess policy shall include the
bankruptcy endorsement required by the board and board of trustees. For participants
who are no longer active, security in an amount commensurate with their remaining
exposure, as determined by the board, shall be required until all self-insured claims have
been closed and all applicable statutes of limitation have run.
(c) A participant who ceases to be a self-insurer shall be liable for any and all assessments,

penalties, and fines made pursuant to this Code section for so long as indemnity or medical

benefits are paid for claims which originated when the participant was a self-insurer.
Assessments of such a participant shall be based on the indemnity and medical benefits
paid by the participant during the previous calendar year.

(d) Upon refusal to pay assessments, penalties, or fines to the fund or upon refusal to
comply with a board order irereastngseettity, the fund may treat the self-insurer as being
in default with this chapter and the self-insurer shall be subject to revocation of its board

authorization to self-insure and forfeiture of its security.”

SECTION 12.

Said chapter is further amended by revising subsection (c) of Code Section 34-9-387, relating
to reimbursement and security deposit from participant for compensation obligations, as

follows:

“(c) The board of trustees shall be a party in interest in any action or proceeding to obtain
the security deposit of a participant for the payment of the participant's compensation
obligations, inany action or proceeding under the participant's excess insurance policy, and
in any other action or proceeding to enforce an agreement of any security deposit or captive
or excess insurance carrier and from any other guarantee to satisfy such obligations. The

fund is authorized to file a claim against a—bankrupt an insolvent participant or the

H. B. 818
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348 participant's agents and seek reimbursement for any payments made by the fund on behalf
349 of the participant pursuant to this chapter. The fund is subrogated to the claim of any
350 employee whose benefits are paid by the fund. Further, the fund shall have a lien against
351 any reimbursement payments the participant is entitled to from the Subsequent Injury Trust
352 Fund in an amount equal to the payments made by the fund to satisfy the participant's

353 liability for workers' compensation benefits.”

354 SECTION 13.

355  Said chapter is further amended by revising subsection (b) of Code Section 34-9-388, relating
356 to reports of participant's insolvency, participant's audits, review of applications for
357 self-insurance and recommendations thereon, as follows:

358  “(b) The board shall, at the inception of a participant's self-insured status and at least
359 annually thereafter, so long as the participant remains self-insured, furnish the board of

360 trustees with a complete, original bound copy of each participant's atet audited annual

361  financial statement performed in accordance with generally accepted accounting standards

362 by an independent certified public accounting firm, three to five years of loss history, name
363 of the persen individual or company to administer claims, and any other pertinent
364 information submitted to the board to authenticate the participant's self-insured status. The
365 board of trustees may contract for the services of a qualified certified public accountant or
366  firm to review, analyze, and make recommendations on these documents. All financial
367 information submitted by a participant shall be considered confidential and not public

368 information.”

369 SECTION 14.

370 All laws and parts of laws in conflict with this Act are repealed.

H. B. 818
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